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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

EDIZONE, LC,

                    Plaintiff,

     v.

CLOUD NINE, LLC, et al.,

                    Defendants.

CLOUD NINE, LLC, et al.,

                    Counter-Claim Plaintiffs, and

                    Third-Party Plaintiffs,

     v.

EDIZONE, LC,

                     Counter-Claim Defendant,

and

TERRY PEARCE, et al., 

                      Third-Party Defendants. 

MEMORANDUM DECISION AND 

ORDER GRANTING PLAINTIFF’S

MOTION TO DISMISS VOLUNTARILY

WITH PREJUDICE OF SELECTED 

CLAIMS AGAINST DEFENDANTS 

CLOUD NINE, EASY SEAT, RODNEY

FORD, AND BLAINE FORD

              Case No. 1:04-CV-117 TS

Pursuant to Fed. R. Civ. P. 41(a)(2), Plaintiff has filed a Motion to Dismiss Voluntarily

with Prejudice (“Plaintiff’s Motion”) its Fifth Cause of Action (Federal Trademark Infringement

and False Designation of Origin) as against Defendants Cloud Nine and Easy Seat, and its
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Seventh Cause of Action (Deceptive Trade Practices) as against Cloud Nine, Easy Seat, Rodney

Ford and Blaine Ford.    1

Defendants oppose this motion, stating that Plaintiff improperly seeks to dismiss only

those defendants who are covered by insurance, namely, the suppliers of allegedly infringing

products (“Supplier Defendants”), in an attempt to force a settlement with the remaining

uninsured defendants, resellers of allegedly infringing products (“Reseller Defendants”).  2

Also, Defendants point out that granting Plaintiff’s Motion may adversely affect the outcome

of a separate pending case (“the Insurance Case”) in which Defendants seek declaratory

judgment as to their insurer’s coverage liability for the causes of action in this case.  3

Under Fed. R. Civ. P. 41(a)(2) a district court has discretion “to dismiss an action .  .  .

upon such terms and conditions as the court deems proper.”  “[A]bsent legal prejudice to the4

defendant, the district court normally should grant such a dismissal.”   “[P]rejudice is a5

function of . .  .  practical factors including: ‘[1] the opposing party’s effort and expense in

preparing for trial; [2] excessive delay and lack of diligence on the part of the movant; [3]
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insufficient explanation of the need for a dismissal; and [4] the present stage of the

litigation.’”   The Court addresses these factors in turn.6

First,  as to expense in preparing for trial, Defendants cite Brown v. Baike  for the7

proposition that a defendant’s ability to seek reimbursement is a key consideration as to this

factor.   Defendants then argue that dismissing claims against the Supplier Defendants may8

prevent Reseller Defendants from seeking reimbursement from Supplier Defendants’ insurance

coverage.   Defendants also assert that, in the event Reseller Defendants are held liable, and9

Supplier Defendants are required to indemnify, the latter may have lost their insurance

coverage in the Insurance Case.   10

As a preliminary matter, the Court notes that a defendant’s ability to seek

reimbursement is not necessarily a factor of expense in preparing for trial.  In Brown,

reimbursement became a factor in a dismissal without prejudice because of concerns that the 

defendant would incur duplicative expenses upon the plaintiff’s refiling of the case.   Here,11

however, Plaintiff moves to dismiss claims with prejudice, and there is no concern that the

claims will be re-adjudicated in the future.



See Docket No. 350, at 6.12
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More importantly, Defendants’ ability to be reimbursed post-trial from its insurance

coverage is entirely unrelated to determining whether granting Plaintiff’s Motion would be

unfair in light of the expenses Defendants have incurred as a result of trial preparation.  This

is especially true when, as here, Plaintiff moves to dismiss claims with prejudice, and

Defendants are not faced with the possibility of relitigating Plaintiff’s claims.  Even if there

were some connection between reimbursement and expenses incurred, Defendants have failed

to demonstrate that insurance coverage would fail if Plaintiff’s Motion is granted.  Therefore,

in the absence of other supporting evidence, the factor of “expense in preparing for trial”

weighs in favor of dismissal.  

Second, with respect to excessive delay and lack of diligence on the part of the movant,

Defendants either fail to make any relevant arguments or confuse this factor with the fourth

factor.   Because there is no indication that Plaintiff has delayed this litigation or acted12

without diligence, this factor also weighs in favor of dismissal.

Third, Defendants, pointing to warranty against infringement and contributory

infringement causes of action, assert that, in seeking to dismiss Supplier Defendants,

Plaintiff’s Motion “does not make sense.”   More specifically, Defendants assert that these13

causes of action usually result in the primary liability of suppliers.   Defendants assert that14

Plaintiff’s true motivation in seeking dismissal is to obtain an unfair tactical advantage by
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dismissing only insured defendants.   Plaintiff, on the other hand, argues that the need for15

dismissal relates to its failure to find sufficient evidence in discovery to maintain the causes of

action and defendants related to the motion.   16

This Court is satisfied with Plaintiff’s explanation.  Plaintiff concedes that the evidence

does not support warranty against infringement or contributory infringement causes of action

against the defendants which relate to this Motion, and further points out that no such causes

of action are pleaded against the defendants in Plaintiff’s Motion.   Importantly, Defendants17

themselves concede that Plaintiffs are correct in asserting that the evidence does not support

the claims which form the basis for Plaintiff’s Motion.   Moreover, that Plaintiff may gain18

some incidental tactical advantage is no bar to the Court’s granting Plaintiff’s Motion.  19

Accordingly, this factor also weighs in favor of dismissal.

Finally, Defendant argues that because dispositive motions were due on May 15, 2006,

and because discovery is substantially complete, Plaintiff’s Motion should not be granted at

this stage in the litigation.   Plaintiff’s argue that there are still several months until the20
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January 8, 2007 trial date.   Because hearing for various summary judgment motions is set for21

October 23, 2006,  and because discovery is substantially complete, this Court finds that the22

present stage of litigation factor weighs against dismissal.    

Nevertheless, after viewing the appropriate factors in their entirety, this Court

determines that there is no legal prejudice to Defendants in granting Plaintiff’s Motion.  It is

therefore 

ORDERED that Plaintiff’s Motion to Dismiss Voluntarily with Prejudice of Selected

Claims Against Defendants Cloud Nine, Easy Seat, Rodney Ford, and Blaine Ford (Docket

No. 337) is GRANTED.

DATED September 18, 2006.

BY THE COURT:

________________________

TED STEWART

United States District Court Judge







IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

Northern Division for the District of Utah

Ogden City Redevelopment Agency, SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No. 1:06CV53PGC 

      vs.  District Judge Paul G. Cassell

Ontario Specialty Contracting,

Lumbermans Mutual Casualty

Company,

 Magistrate Judge

                                Defendant.   

Pursuant to Fed. R. Civ. P. 16(b), the Magistrate Judge  received the Attorneys’1

Planning Report filed by counsel.  The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a

showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for 10/8/06, at 2:30 p.m.  is

VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? Yes

b. Has Attorney Planning Meeting Form been submitted? Yes

c. Was 26(a)(1) initial disclosure completed? 10/2/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 15

b. Maximum Number of Depositions by Defendant(s) 15

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7



d. Maximum Interrogatories by any Party to any Party 35

e. Maximum requests for admissions by any Party to any Party 20

f. Maximum requests for production by any Party to any Party

 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 3/31/07

b. Last Day to File  Motion to Add Parties 3/31/07

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 5/1/07

b. Defendant 6/1/07

c. Counter Reports 6/15/07

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 5/30/07

            Expert discovery 7/15/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e) 5/30/07

c.          Deadline for filing dispositive or potentially dispositive  

             motions 8/31/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation N

b. Referral to Court-Annexed Arbitration N

c. Evaluate case for Settlement/ADR on 5/30/07

d. Settlement probability:

7. TRIAL AND PREPARATION FOR TRIAL:                            

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiffs 12/7/07



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.

Defendants 12/21/07

b. Objections to Rule 26(a)(3) Disclosures     

(if different than 14 days provided in Rule)

DATE

c. Special Attorney Conference  on or before 1/7/085

d. Settlement Conference  on or before6

e. Final Pretrial Conference 3:00 pm 1/22/08

f.      Trial Length Time Date

i.  Bench Trial

ii.  Jury Trial 5 8:00 am 2/4/08

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding

Daubert and Markman motions to determine the desired process for

filing and hearing of such motions.  All such motions, including Motions

in Limine should be filed well in advance of the Final Pre Trial.  Unless

otherwise directed by the court, any challenge to the qualifications of an

expert or the reliability of expert testimony under Daubert must be raised

by written motion before the final pre-trial conference.

Dated this 18 day of September, 2006.

BY THE COURT:

______________________________

Brooke C. Wells

          U.S. Magistrate Judge



4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

equipment or courtroom arrangement requirements will be included in the pre-trial order.

6. Counsel must ensure that a person or representative with full settlement authority or otherwise authorized to

make decisions regarding settlement is available in person or by telephone during the Settlement Conference. 
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA, 

Plaintiff, ORDER DIRECTING BRIEFING

vs.

CHRISTOPHER JAMES CHESNUT, Case No.  1:06-CV-00106 PGC

Defendant.

The court directs the United States to respond to the defendant’s motion for relief under

28 U.S.C. § 2255. The responsive briefing must be filed by October 20, 2006.

SO ORDERED.

DATED this 15th day of September, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

DELMAR LAKE,

Defendant.

ORDER

Case No. 2:05CR443DAK

 

This matter is before the court on the United States’ Request for Inquiry into Potential

Conflict of Interest.  The court held a hearing on this matter on August 28, 2006.  At the hearing,

the court allowed counsel for Defendant to file a written response to the government’s position

and allowed counsel for the government witnesses who were potentially involved in the conflict

to provide written statements with respect to their clients.  Defendant and Nicholas Galanis have

filed responses.  Based on the materials submitted by the parties, the arguments made at the

hearing on the matter, and the law and facts relevant to the present matter, the court enters the

following Order.  

 Defendant Lake’s defense counsel, Frank Berardi, has represented Nicholas Galanis, one

of the government’s witnesses in this case, in a civil case in state court since May of 2005.  One

month later, in June of 2005, Defendant Lake was indicted in the present case.  In September of

2005, Galanis became a cooperating witness in Lake’s case.  Galanis was offered sentencing
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concessions in his own separate criminal case pending before Judge Cassell for his cooperation

as a witness in Lake’s case.  In October of 2005, Berardi entered an appearance of counsel for

Lake in this case.  

During discovery in this matter, Berardi was provided a report of the government’s

debriefing of Galanis.  At some point prior to the scheduled trial in this matter, Berardi met with

Galanis, discussed the issues in Lake’s case, and prepared an affidavit favorable to Lake for

Galanis’ signature.  The affidavit was presented to the government and the court.  Berardi met

with Galanis and prepared the affidavit for him without notifying Galanis’ criminal defense

counsel, David Finlayson.  

The court concludes that defense counsel, Frank Berardi, is disqualified from

representation of Defendant Delmar Lake in the present case.  Berardi has violated Rule 1.7 of

the Utah Rules of Professional Conduct by representing clients with a concurrent conflict of

interest.  Berardi has also violated Rule 4.2 of the Utah Rules of Professional Conduct by failing

to notify Galanis’ defense counsel prior to discussion of the Lake case with Galanis and prior to

the preparation of an affidavit that has consequences in Galanis’ own criminal case.  Berardi’s

simultaneous representation of Galanis and Lake resulted in an affidavit that works against

Galanis’ interest in his separate criminal case before Judge Cassell.  There is also a significant

risk in this case that Berardi’s representation of Lake would be materially limited by Berardi’s

responsibilities to Galanis and Jeff Alsop, another government witness in this case, based on

Berardi’s present and prior representations of those individuals.  

Accordingly, the court finds that a conflict of interest exists and that Berardi cannot

continue as defense counsel.  Because Defendant has indicated to the court that he does not have
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the ability to pay counsel, Defendant shall appear before Magistrate Judge Alba for appointment

of new counsel.         

DATED this 18th day of September, 2006.

                                                                             

DALE A. KIMBALL

United States District Judge 



In the United States District Court

for the District of Utah, Central Division

UNITED STATES OF AMERICA,

Plaintiff,

vs.

DANIEL C. GRANT,

                                    Defendant.

ORDER OF DISMISSAL

Case No. 2:05CR564

After oral argument by counsel for defendant and the government, it is hereby

ORDERED, that the Allegation of Violation of Conditions of Supervised Release

is DISMISSED; it is

FURTHER ORDERED, that defendant Daniel C. Grant is released from federal

custody.   

DATED this 18  day of September, 2006.th

                                                                      

J. THOMAS GREENE

UNITED STATES DISTRICT JUDGE

















IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

HANSEN,

Plaintiff,

vs.

INVST LENDING, et al.,

 

Defendants. 

TRIAL ORDER

Case No.  2:05CV171DAK

This case is set for a jury trial to begin on October 3, 2006, at 8:30 a.m.  The final pre-

trial hearing is set for September 26, 2006, at 3:00 p.m. At that hearing, the parties shall notify

the court of the expected length of the trial and the effect, if any, on this trial as a result of the

trial in Black v. Investment Lending, et al., 2:05cv170DS.  In order to expedite the conduct of the

trial in this case, counsel are instructed as follows:  

A.  Proposed Voir Dire, Jury Instructions, and Special Verdict Form

1.  Proposed Voir Dire

The parties must submit any proposed voir dire no later than September 26, 2006. 

2.  Special Verdict Form

The parties must submit a proposed special verdict form no later than September 26,

2006.  In addition to filing the special verdict form electronically, the parties must email a copy

of the special verdict form to utdecf_kimball@utd.uscourt.gov in Word Perfect format.  The

parties shall meet and attempt to stipulate to the form of the special verdict form.  However, any

mailto:utdecf_kimball@utd.uscourt.gov
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objection the parties have to the other party’s proposed special verdict form shall be filed by

September 29, 2006.

3.  Jury Instructions

(a) stock instructions

Upon request, the court will provide the parties with its stock jury instructions for civil

cases.  The court will give its stock instructions applicable to this case unless both parties agree

to modify them and provide convincing arguments for such changes.  The parties shall not

submit stock instructions that deal with the same subject matter as the court’s stock instructions. 

When submitting their instructions, the parties shall indicate in a list to the court which of the

court’s stock instructions should be given.  The parties need not resubmit the court’s stock

instructions.

(b) additional instructions

All additional jury instructions must be submitted according to the following procedure:

1. The parties shall serve upon the opposing party their proposed jury instructions by

September 22, 2006.  The parties must then meet and confer to agree on a single

set of instructions.  The parties are required to jointly submit one set of stipulated

final instructions.

2. If the parties cannot agree upon a complete set of final instructions, they may

submit separately those instructions upon which they cannot agree.  However, the

parties are expected to agree upon the majority of the substantive instructions for

the case.
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3. The stipulated instructions and each party’s supplemental instructions must be

electronically filed with the court by September 26, 2006.  In addition to

electronically filing the jury instructions, the parties shall also email a copy of the

instructions, without citation to authority, to utdecf_kimball@utd.uscourts.gov in

Word Perfect format.

4. No later than noon on September 29, 2006, each party must file its objections to

the supplemental instructions proposed by the other party.  All such objections

must recite the proposed disputed instruction in its entirety and specifically

highlight the objectionable language in the proposed instruction.  The objection

must contain citations to authority and a concise argument explaining why the

instruction is improper.  If applicable, the objecting party should submit an

alternative instruction addressing the subject or principle of law.

5. No later than October 2, 2006, each party may file a reply to the opposing party’s

objections.

B.  Motions in Limine

All motions in limine must be filed by noon on September 26, 2006.  Memoranda in

opposition to any motions in limine must be filed no later than September 29, 2006.  The court

will rule on the motions in limine before the trial begins on the morning of October 3, 2006.  

C.  Trial Exhibits

Pursuant to Local Rule 83-5, each party is required to pre-mark all exhibits intended to be

introduced during trial and prepare an exhibit list for the court’s use at trial.  Exhibit labels

(stickers) are available at the Intake Desk in the Clerk’s Office.   The standard exhibit list form is

mailto:utdecf_kimball@utd.uscourts.gov
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available on the Court’s website (www.utd.uscourts.gov).   Plaintiffs should list their exhibits by

consecutive numbers and defendants should list their exhibits by consecutive letters, unless

authorized by the Court to use a different system.  

Do NOT file the exhibit list or the exhibits.  The exhibit list is to be provided to the

Courtroom Deputy Clerk on the first morning of trial; the exhibits are to remain in the custody of

counsel until admitted as evidence by the Court.  

D.  Pretrial Disclosures, Pretrial Order, and Attorneys’ Conference 

This Trial Order does not affect the parties’ pre-trial requirements under the Federal

Rules of Civil Procedure.  The parties shall submit their pretrial order to court no later than

September 28, 2006.  The form of the pretrial order shall conform generally to the approved

form in Appendix IV to the district court’s Local Rules of Practice.  The parties shall also still

hold their pre-trial attorneys’ conference before the date for submitting the pre-trial order to

discuss settlement, a proposed pretrial order, exhibit lists, jury instructions, and other matters

that will aid in an expeditious and productive trial. 

E.  Settlement

In the event that a settlement is reached between the parties, the court should be notified

as soon as possible.  

DATED this 18th day of September, 2006.

                                                                             

DALE A. KIMBALL

United States District Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

IN RE: iMERGENT, INC. SHAREHOLDER

DERIVATIVE LITIGATION

ORDER DENYING DEFENDANT’S

MOTIONS FOR LEAVE TO FILE

LENGTHY MEMORANDA

Case No. 2:05-CV-279 TS

On August 10, 2006, Defendant’s filed two Memoranda in Support of two Motions to

Dismiss Plaintiff’s Complaint.   Both memoranda were overlength.  Defendant’s also filed,1

concurrently with and corresponding to their Memoranda in Support of the Motions to Dismiss,

Motions for Leave to File Excess Pages.   The Court finds that Defendant has not shown2

exceptional circumstances that justify the need for an extension of the specified page limitations. 

It is therefore 



2

ORDERED that Defendant’s Motions for Leave to File Excess Pages (Docket Nos. 50,

53) is DENIED.  It is further

ORDERED that Defendant shall have ten (10) days to resubmit their memoranda which

comply with DUCiv 7-1(a)(3).

DATED   September 18, 2006.

BY THE COURT:

_____________________________________

TED STEWART

United States District Judge



Elizabeth M. Peck (6304)

LAW OFFICE OF ELIZABETH M. PECK

422 North 300 West

Salt Lake City, UT 84103

Tel. (801) 521-0844

Fax (801) 521-7725

Co-Counsel for Plaintiff Jerry Price

IN THE UNITED STATES DISTRICT COURT

IN AND FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

JERRY PRICE,

   

                                   Plaintiff,

vs.

DETROIT DIESEL, ET AL.,

                                   Defendants.

ORDER OF DISMISSAL 

WITH PREJUDICE

Civ. No.  2:05CV412

Judge Dale A. Kimball

Magistrate David Nuffer

The Court, for good cause appearing and based upon the parties' Stipulation, hereby

ORDERS dismissal of the action, with prejudice.

DATED this 18   day of September, 2006.th

BY THE COURT:

                                                              

Dale A. Kimball

United States District Court Judge

District of Utah

Approved as to Form:

   /S/ (with permission)                                 

Christopher B. Snow

CLYDE SNOW SESSIONS & SWENSON

Counsel for Defendants
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

          v.

RYAN JAMES FISHER, 

  

           Defendant.

 

ORDER TO CONTINUE SENTENCING

Case No. 2:06CR80 PGC

Honorable Paul G. Cassell

Based upon the motion by defendant, Ryan James Fisher, stipulation of the Government

and the United States Probation Office, and good cause appearing;

IT IS HEREBY ORDERED that the sentencing hearing scheduled for September 21,

2006, in the above-entitled matter is continued to the 2nd day of November, 2006, at 3:00 p.m. 

SIGNED BY MY HAND this 18th day of September, 2006.

BY THE COURT:

__________________________________________

HONORABLE PAUL G. CASSELL

United States District Court Judge



MANNY GARCIA, #3799
Attorney for Defendant Alvarez
150 South 600 East #5-C
Salt Lake City, Utah  84102
Telephone: (801) 322-1616
Fax: (801) 322-1628

IN THE UNITED STATES DISTRICT COURT,

DISTRICT OF UTAH, CENTRAL DIVISION
___________________________________________________________________

UNITED STATES OF AMERICA, : ORDER TO EXTEND MOTION DATE AND
                                :  TO CONTINUE THE TRIAL

vs. :
  : Case no.2:06-CR-00358 DAK
:

  :
RUDY DE LOS SANTOS ACOSTA,      : Judge DALE A. KIMBALL

:
Defendant. :

___________________________________________________________________

     This matter coming before the court on motion of the

defendant, and for good cause appearing;

     IT IS HEREBY ORDERED

     1. That the motion cut-off date in this case be extended from

September 15 , 2006, until the 20th day of October, 2006. th

     2.  That the trial in this case be continued from October 23 ,rd

2006 until the 12  day of December, 2006, at the hour of 8:30 a.m.th

     3.  The Court further finds that the time between Octobver

23 , 2006, and the new trial date is excluded from the timerd

calculation under the Speedy Trial Act.  The Court further finds

that the ends of justice are served by taking this action and

taking this additional time  and this outweighs the public interest

in a speedy trial pursuant to 18 U.S.C. Section 3161 (h)(A).



Furthermore, it is in the interests of justice to grant Defendant’s

motion.

Dated this 18th day of September, 2006.

BY THE COURT:

_______________________
                                   DISTRICT COURT JUDGE
 

Pg. 3











IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

Central Division for the District of Utah

Airport Consulting Services Integrated, SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No. 2:06CV102DAK 

      vs.  District Judge Dale A. Kimball

Premium Services Management,  Magistrate Judge Brooke C. Wells

                                Defendant.   

Pursuant to Fed. R. Civ. P. 16(b), the Magistrate Judge  received the Attorneys’1

Planning Report filed by counsel.  The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a

showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for 10/11/06, at 1:30 pm  is

VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? Yes

b. Has Attorney Planning Meeting Form been submitted? Yes

c. Was 26(a)(1) initial disclosure completed? 9/19/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any Party 25



f. Maximum requests for production by any Party to any Party 25

 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 5/31/07

b. Last Day to File  Motion to Add Parties 5/31/07

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 6/15/07

b. Defendant 7/15/07

c. Counter Reports 8/15/07

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 5/15/07

            Expert discovery 9/15/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 10/15/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation N

b. Referral to Court-Annexed Arbitration N

c. Evaluate case for Settlement/ADR on 5/15/07

d. Settlement probability:

7. TRIAL AND PREPARATION FOR TRIAL:                            

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiffs 1/21/08

Defendants 2/4/08

b. Objections to Rule 26(a)(3) Disclosures     

(if different than 14 days provided in Rule)



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

DATE

c. Special Attorney Conference  on or before 2/18/085

d. Settlement Conference  on or before6

e. Final Pretrial Conference 2:30 pm 3/3/08

f.      Trial Length Time Date

i.  Bench Trial 3 3/17/08

ii.  Jury Trial

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding

Daubert and Markman motions to determine the desired process for

filing and hearing of such motions.  All such motions, including Motions

in Limine should be filed well in advance of the Final Pre Trial.  Unless

otherwise directed by the court, any challenge to the qualifications of an

expert or the reliability of expert testimony under Daubert must be raised

by written motion before the final pre-trial conference.

Dated this 18 day of September, 2006.

BY THE COURT:

______________________________

Brooke C. Wells

          U.S. Magistrate Judge



equipment or courtroom arrangement requirements will be included in the pre-trial order.

6. Counsel must ensure that a person or representative with full settlement authority or otherwise authorized to

make decisions regarding settlement is available in person or by telephone during the Settlement Conference. 
S:\IPT\2006\Airport Consulting v Premium Services Mgmt 2 06 CV 102 DAK alp.wpd
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UDK SOLUTIONS, INC., dba DISASTER
CLEANUP, et al.,

Plaintiffs, ORDER DENYING DEFENDANTS’
MOTION TO STAY DISCOVERY

vs.

DISASTER CLEAN-UP SERVICES,
LLC., et al., 

Case No. 2:06-CV-192 TS

Defendants

This matter is before the Court on Defendants’ Motion to Stay Discovery.

Defendants move to Stay Discovery because they contend that their Motion for Summary

Judgment  is potentially dispositive.  Plaintiffs oppose the Motion contending that the1

Motion for Summary Judgment is not dispositive of all claims and even if it were, there are

issues of fact.  

The Court finds that it is very early in this case;  the fact discovery deadline does not

close until March 16, 2007; the Motion for Summary Judgment is not clearly dispositive as

to all claims in this case; to delay discovery pending resolution of the Motion for Summary
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Judgment would delay discovery at least four months and would require re-scheduling

almost all pretrial deadlines; there is little prejudice to Defendants in having to respond to

discovery as it appears to be relevant to other issues in the case; and such delay would

substantially delay this case to the prejudice of Plaintiffs but would not clearly resolve all

issues in this case.  It is therefore

ORDERED that Defendants’ Motion to Stay Discovery (Docket No. 17) is DENIED.

It is further 

ORDERED that Plaintiffs’ Request for Expedited Consideration (Docket No. 19) is

DENIED as MOOT. 

DATED September 18, 2006.

BY THE COURT:

___________________________________
TED STEWART
United States District Judge



IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

TRAVIS E. TELFORD,

Petitioner, 

v.

CLINT FRIEL,

Respondent.

Case No.  2:06-CV-253 TC

ORDER DISMISSING PETITION 

Mr. Travis E. Telford has filed a petition pursuant to 28 U.S.C. § 2254.  He raises a number

of grounds which, he contends, entitle him to relief.  But because the court concludes that Mr.

Telford’s petition is time-barred, it does not reach the merits of his claims and dismisses his

petition.

FACTUAL AND PROCEDURAL HISTORY

The State of Utah charged Mr. Telford with one count of murder, a first degree felony.  A

jury found Mr. Telford guilty of the charge (including a firearm enhancement).  The trial court

sentenced Mr. Telford to a term of imprisonment of five years to life with a five year

indeterminate firearm enhancement.                                     

Mr. Telford filed a direct appeal and on June 26, 1997, the Utah Court of Appeals affirmed

the conviction. State v. Telford, 940 P.2d 522 (Utah Ct. App.1997).  Mr. Telford did not file a

petition for a writ of certiorari to the Utah Supreme Court.

In February of 2000, Mr. Telford  filed a state petition for post-conviction relief.  The

district court dismissed the petition and the Utah Court of Appeals, in an unpublished opinion, 

affirmed the dismissal, finding that Mr. Telford’s counsel was not ineffective. Telford v. State,
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No. 20010759-CA, 2002 WL 44179 (Utah Ct. App. Jan. 10, 2002).  Mr. Telford filed this federal

petition on March 27, 2006.

ANALYSIS

Because Mr. Telford filed his federal petition on March 27, 2006, after the April 24, 1996

effective date of the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), the

provisions of the Act, including the one-year limitation on filing  petitions, apply.  See 28 U.S.C.

§ 2244(d)(1).    

 The limitation period generally runs from the date on which the state judgment became final

after direct appeal or after expiration of the time for filing an appeal. Id.  The limitation period is

tolled during the period a petitioner is seeking post-conviction review, but the filing of a state

post-conviction petition cannot toll a limitation period that has already expired. Id.    

Mr. Telford was convicted in 1995.  His conviction was affirmed by the Utah Court of

Appeals on June 26, 1997.   Mr. Telford then had thirty days to seek certiorari review.  See Utah

R. of App. P. 48(a).   But Mr. Telford did not file a petition for a writ of certiorari and his

conviction became final on July 26, 1997, the expiration of the time for seeking certiorari

review.  Accordingly, unless the limitation period was tolled, the one-year limitation period

imposed by the AEDPA ended in July 1998, almost seven years before Mr. Telford filed his

federal petition.       

The one-year limitation period may be tolled during the time a petitioner is pursuing state

post-conviction relief.  But tolling does not revive the federal limitation period, that is, it does

not restart the federal clock at zero.  See  Tinker v. Moore, 255 F.3d1331, 1333 (11th Cir. 2001)

(holding that a petition for state post-conviction relief, even though properly filed, did not toll
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the limitation period for a federal habeas petition because the one-year period had lapsed when

the state petition was filed).  Accordingly, the one-year federal limitation period was not tolled

during the time Mr. Telford sought state post-conviction relief.

Mr. Telford does not argue that equitable tolling is appropriate here.  And, in any event,  it is

clear that equitable tolling is not justified in this case.  The Tenth Circuit has made clear that

equitable tolling is available only  in “rare and exceptional circumstances.” Gibson v. Klinger,

232 F.3d 799, 808 (10th Cir. 2000) (internal quotation omitted).  The court noted that “equitable

tolling should not be used to thwart the intention of Congress in establishing a statute of

limitations for habeas claims.” Burger v. Scott, 317 F.3d 1133, 1141 (10th Cir. 2003).  The court

explained that

[e]quitable tolling would be appropriate, for example, when a prisoner

is actually innocent, when an adversary’s conduct–or other uncontrollable

circumstances–prevents a prisoner from timely filing, or when a prisoner

actively pursues judicial remedies but files a defective pleading during

the statutory period.  Simple excusable neglect is not sufficient.

Gibson, 232 F.3d at 808.

Mr. Telford waited more than seven years after his conviction became final to file his

federal petition.  He cannot, therefore, demonstrate that he has diligently pursued his claims.  In

addition, there is overwhelming evidence of his guilt in the record.

For example,  Mr. Telford confessed his involvement in the murder to a police officer,

giving a detailed description of the murder.  In addition, Mr. Telford’s fingerprint was found at

the scene of the murder.  Finally, Mr. Telford admitted in a letter, written from the jail, that he

had destroyed the murder weapon.
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For the above reasons, Mr. Telford’s petition is DISMISSED

DATED this 18th day of September, 2006.

BY THE COURT:

_________________________________________

TENA CAMPBELL

United States District Judge







IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

BRIAN ROFFE, On Behalf of Himself and

All Others Similarly Situated, 

Plaintiff, ORDER GRANTING MOTION AND

STIPULATION TO CONSOLIDATE

vs.

NPS PHARMACEUTICALS, INC., N.

ANTHONY COLES, MORGAN R.

BROWN, JUERGEN LASOWSKI and

GERALD J. MICHEL, 

Case No. 2:06cv00570

Defendants.

Based on the Motion and Stipulation to Consolidate Related Actions, and to Set Schedule

for Filing Consolidated Complaint and Briefing Certain Motions filed by the parties in actions

2:06CV00570 PGC, 2:06CV00597 TS, 2:06CV00647 DB, 2:06CV00648 BSJ, and 2:06cv00699

TS, and good cause appearing therefor,

IT IS HEREBY ORDERED that:

1. The following actions be consolidated for all purposes, including pretrial

proceedings, trial, and appeal, pursuant to Rule 42(a) of the Federal Rules of Civil Procedure and

Rule 42-1 of the Rules of Practice of this District:



Abbreviated Case Name Case No. Date Filed

Roffe v. NPS Pharmaceuticals, Inc. 07/12/062:06CV00570 PGC

Baird v. NPS Pharmaceuticals, Inc. 07/20/062:06CV00597 TS

Leventhal  v. NPS Pharmaceuticals, Inc. 08/04/062:06CV00647 DB

Skubella v. NPS Pharmaceuticals, Inc. 08/04/062:06CV00648 BSJ

McCormick v. NPS Pharmaceuticals, Inc. 08/21/062:06cv00699 TS

2. The caption of these consolidated cases shall be “In re NPS Pharmaceuticals, Inc. 

Securities Litigation” and the files of this action shall be maintained in one file under Master File

No. 2:06CV00570 PGC.  Any other actions now pending or hereafter filed in this District which

arise out of the same facts and claims as alleged in these related actions shall be consolidated for

all purposes, if and when they are brought to the court’s attention and the court accepts the

transfer and approves consolidation;

3. Every pleading and other filing in the consolidated actions, or in any separate

action included herein, shall bear the following caption:

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

IN RE NPS PHARMACEUTICALS, INC.

SECURITIES LITIGATION,

This Document relates to:

Master File No. 2:06CV00570 PGC

(Consolidated with 2:06CV00597 TS,

2:06CV00647 DB,  2:06CV00648 BSJ and

2:06cv00699 TS)

4. When a pleading is intended to apply to all actions governed by this order, the

words “All Actions” shall appear immediately after the words “This Document Relates to:” in

the caption set out above.  When a pleading is intended to apply only to some, but not all, of the

consolidated actions, this court’s docket number for each individual action to which the paper is



intended to be applicable and the last name of the first-named plaintiff in said action shall appear

immediately after the words “This Document Relates to:” in the caption described above;

5. To the extent not otherwise provided by law, upon the signing of this order, the

parties shall comply with 15 U.S.C. § 78u-4(b)(3)(C), specifically, “unless otherwise ordered by

the court, any party to the action with actual notice of the allegations contained in the complaint

shall treat all documents, data compilations (including electronically recorded or stored data), and

tangible objects that are in the custody or control of such person and that are relevant to the

allegations, as if they were the subject of a continuing request for production of documents from

an opposing party under the Federal Rules of Civil Procedure;”

6. Lead plaintiff shall file and serve a consolidated complaint no later than sixty (60)

days after his or her appointment as lead plaintiff which shall be the operative complaint in the

consolidated action and which shall supersede any other complaints filed in and/or transferred to

this court.  The defendants shall not be required to answer or otherwise respond to, and are

hereby expressly relieved from answering or otherwise responding to, each of the individual

complaints in the above-captioned actions;

7. Defendants shall have sixty (60) days after filing and service of the consolidated

complaint to answer or otherwise respond to the consolidated complaint;

8. If defendants move to dismiss the consolidated complaint, lead plaintiff’s

opposition papers shall be filed within sixty (60) days of filing and service of the motion to

dismiss; and



9. Defendants’ reply papers shall be filed within forty-five (45) days of service of

lead plaintiff’s opposition papers.

             Dated this 14th day of September, 2006.      

BY THE COURT:

Honorable Paul G. Cassell

United States District Court Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

ROFFE,

                                          Plaintiffs,             ORDER OF REFERENCE

vs.

NPS PHARMACEUTICALS, INC., et al.,                Civil No. 2:06-CV-00570 PGC

                                          Defendants.

IT IS ORDERED that, as authorized by 28 U.S.C. § 636(b)(1)(A) and the rules of this

Court, the above entitled case is referred to Magistrate Judge Paul Warner.  The magistrate judge

is directed to hear and determine any nondispositive pretrial matters pending before the Court.

DATED this 15th day of September, 2006.

BY THE COURT:

______________________________

Paul G. Cassell

United States District Judge



BRIDGET K. ROMANO - 6979

Assistant Utah Attorney General 

MARK L. SHURTLEFF - 4666

Utah Attorney General

160 East 300 South, Sixth Floor

P.O. Box 140856

Salt Lake City, Utah 84114-0856

Telephone (801) 366-0100

bromano@utah.gov

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

VIVIAN KOSAN, SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       

Case No. 2:06cv00592

      vs.

 District Judge: Paul G. Cassell

UTAH DEPARTMENT OF

CORRECTIONS, MIKE CHABRIES,

SCOTT CARVER, et al.  Magistrate Judge: Brooke Wells 

                                Defendant.   

Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge  received the Attorneys’ Planning1

Report filed by counsel.  The following matters are scheduled.  The  times and deadlines set forth

herein may not be modified without the approval of the Court and on a showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for October 11, 2006 at 2:30 p.m. is

VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

mailto:bromano@utah.gov


a. Was Rule 26(f)(1) Conference held? 09/08/06

b. Has Attorney Planning Meeting Form been submitted? 09/11/06

c. Was 26(a)(1) initial disclosure completed? 10/15/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

8 

d. Maximum Interrogatories by any Party to any Party 30

e. Maximum requests for admissions by any Party to any Party 30

f. Maximum requests for production by any Party to any Party 30

 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 01/02/07

b. Last Day to File  Motion to Add Parties 01/02/07

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 04/15/07

b. Defendant 04/30/07

c. Counter reports w/in 30

days

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 03/01/07

            Expert discovery 05/15/07



b. Final date for supplementation of disclosures and discovery

under Rule 26 (e) 03/01/07

c.          Deadline for filing dispositive or potentially dispositive  

             motions 06/30/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on 03/01/07

d. Settlement probability:

7. TRIAL AND PREPARATION FOR TRIAL: 

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiff 10/02/07

Defendant 10/16/07

b. Objections to Rule 26(a)(3) Disclosures      

(if different than 14 days provided in Rule)

DATE

c. Special Attorney Conference  on or before5
10/30/07

d. Settlement Conference  on or before6

e. Final Pretrial Conference 3:00 pm 11/13/07

f.      Trial Length Time Date

I.  Bench Trial # days

ii.  Jury Trial  5 days 8:00 am 11/26/07

8. OTHER MATTERS:



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.  

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

equipment or courtroom arrangement requirements will be included in the pre-trial order.

6.  The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must

ensure that a person or representative with full settlement authority or otherwise authorized to make decisions

regarding settlement is available in person or by telephone during the Settlement Conference. 
S:\IPT\2006\Kosan v Utah Dept of Corrections PGC alp.wpd

Counsel should contact chambers staff of the District Judge regarding Daubert

and Markman motions to determine the desired process for filing and hearing

of such motions.  All such motions, including Motions in Limine should be

filed well in advance of the Final Pre Trial.  Unless otherwise directed by the

court, any challenge to the qualifications of an expert or the reliability of

expert testimony under Daubert must be raised by written motion before the

final pre-trial conference.

Dated this ___18__ day of ___September______________, 20_06_.

BY THE COURT:

______________________________

                        Brooke Wells

U.S. Magistrate Judge



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

BRIAN ROFFE, On Behalf of Himself and

All Others Similarly Situated, 

Plaintiff, ORDER GRANTING MOTION AND

STIPULATION TO CONSOLIDATE

vs.

NPS PHARMACEUTICALS, INC., N.

ANTHONY COLES, MORGAN R.

BROWN, JUERGEN LASOWSKI and

GERALD J. MICHEL, 

Case No. 2:06cv00570

Defendants.

Based on the Motion and Stipulation to Consolidate Related Actions, and to Set Schedule

for Filing Consolidated Complaint and Briefing Certain Motions filed by the parties in actions

2:06CV00570 PGC, 2:06CV00597 TS, 2:06CV00647 DB, 2:06CV00648 BSJ, and 2:06cv00699

TS, and good cause appearing therefor,

IT IS HEREBY ORDERED that:

1. The following actions be consolidated for all purposes, including pretrial

proceedings, trial, and appeal, pursuant to Rule 42(a) of the Federal Rules of Civil Procedure and

Rule 42-1 of the Rules of Practice of this District:



Abbreviated Case Name Case No. Date Filed

Roffe v. NPS Pharmaceuticals, Inc. 07/12/062:06CV00570 PGC

Baird v. NPS Pharmaceuticals, Inc. 07/20/062:06CV00597 TS

Leventhal  v. NPS Pharmaceuticals, Inc. 08/04/062:06CV00647 DB

Skubella v. NPS Pharmaceuticals, Inc. 08/04/062:06CV00648 BSJ

McCormick v. NPS Pharmaceuticals, Inc. 08/21/062:06cv00699 TS

2. The caption of these consolidated cases shall be “In re NPS Pharmaceuticals, Inc. 

Securities Litigation” and the files of this action shall be maintained in one file under Master File

No. 2:06CV00570 PGC.  Any other actions now pending or hereafter filed in this District which

arise out of the same facts and claims as alleged in these related actions shall be consolidated for

all purposes, if and when they are brought to the court’s attention and the court accepts the

transfer and approves consolidation;

3. Every pleading and other filing in the consolidated actions, or in any separate

action included herein, shall bear the following caption:

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

IN RE NPS PHARMACEUTICALS, INC.

SECURITIES LITIGATION,

This Document relates to:

Master File No. 2:06CV00570 PGC

(Consolidated with 2:06CV00597 TS,

2:06CV00647 DB,  2:06CV00648 BSJ and

2:06cv00699 TS)

4. When a pleading is intended to apply to all actions governed by this order, the

words “All Actions” shall appear immediately after the words “This Document Relates to:” in

the caption set out above.  When a pleading is intended to apply only to some, but not all, of the

consolidated actions, this court’s docket number for each individual action to which the paper is



intended to be applicable and the last name of the first-named plaintiff in said action shall appear

immediately after the words “This Document Relates to:” in the caption described above;

5. To the extent not otherwise provided by law, upon the signing of this order, the

parties shall comply with 15 U.S.C. § 78u-4(b)(3)(C), specifically, “unless otherwise ordered by

the court, any party to the action with actual notice of the allegations contained in the complaint

shall treat all documents, data compilations (including electronically recorded or stored data), and

tangible objects that are in the custody or control of such person and that are relevant to the

allegations, as if they were the subject of a continuing request for production of documents from

an opposing party under the Federal Rules of Civil Procedure;”

6. Lead plaintiff shall file and serve a consolidated complaint no later than sixty (60)

days after his or her appointment as lead plaintiff which shall be the operative complaint in the

consolidated action and which shall supersede any other complaints filed in and/or transferred to

this court.  The defendants shall not be required to answer or otherwise respond to, and are

hereby expressly relieved from answering or otherwise responding to, each of the individual

complaints in the above-captioned actions;

7. Defendants shall have sixty (60) days after filing and service of the consolidated

complaint to answer or otherwise respond to the consolidated complaint;

8. If defendants move to dismiss the consolidated complaint, lead plaintiff’s

opposition papers shall be filed within sixty (60) days of filing and service of the motion to

dismiss; and



9. Defendants’ reply papers shall be filed within forty-five (45) days of service of

lead plaintiff’s opposition papers.

             Dated this 14th day of September, 2006.      

BY THE COURT:

Honorable Paul G. Cassell

United States District Court Judge



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

BRIAN ROFFE, On Behalf of Himself and

All Others Similarly Situated, 

Plaintiff, ORDER GRANTING MOTION AND

STIPULATION TO CONSOLIDATE

vs.

NPS PHARMACEUTICALS, INC., N.

ANTHONY COLES, MORGAN R.

BROWN, JUERGEN LASOWSKI and

GERALD J. MICHEL, 

Case No. 2:06cv00570

Defendants.

Based on the Motion and Stipulation to Consolidate Related Actions, and to Set Schedule

for Filing Consolidated Complaint and Briefing Certain Motions filed by the parties in actions

2:06CV00570 PGC, 2:06CV00597 TS, 2:06CV00647 DB, 2:06CV00648 BSJ, and 2:06cv00699

TS, and good cause appearing therefor,

IT IS HEREBY ORDERED that:

1. The following actions be consolidated for all purposes, including pretrial

proceedings, trial, and appeal, pursuant to Rule 42(a) of the Federal Rules of Civil Procedure and

Rule 42-1 of the Rules of Practice of this District:



Abbreviated Case Name Case No. Date Filed

Roffe v. NPS Pharmaceuticals, Inc. 07/12/062:06CV00570 PGC

Baird v. NPS Pharmaceuticals, Inc. 07/20/062:06CV00597 TS

Leventhal  v. NPS Pharmaceuticals, Inc. 08/04/062:06CV00647 DB

Skubella v. NPS Pharmaceuticals, Inc. 08/04/062:06CV00648 BSJ

McCormick v. NPS Pharmaceuticals, Inc. 08/21/062:06cv00699 TS

2. The caption of these consolidated cases shall be “In re NPS Pharmaceuticals, Inc. 

Securities Litigation” and the files of this action shall be maintained in one file under Master File

No. 2:06CV00570 PGC.  Any other actions now pending or hereafter filed in this District which

arise out of the same facts and claims as alleged in these related actions shall be consolidated for

all purposes, if and when they are brought to the court’s attention and the court accepts the

transfer and approves consolidation;

3. Every pleading and other filing in the consolidated actions, or in any separate

action included herein, shall bear the following caption:

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

IN RE NPS PHARMACEUTICALS, INC.

SECURITIES LITIGATION,

This Document relates to:

Master File No. 2:06CV00570 PGC

(Consolidated with 2:06CV00597 TS,

2:06CV00647 DB,  2:06CV00648 BSJ and

2:06cv00699 TS)

4. When a pleading is intended to apply to all actions governed by this order, the

words “All Actions” shall appear immediately after the words “This Document Relates to:” in

the caption set out above.  When a pleading is intended to apply only to some, but not all, of the

consolidated actions, this court’s docket number for each individual action to which the paper is



intended to be applicable and the last name of the first-named plaintiff in said action shall appear

immediately after the words “This Document Relates to:” in the caption described above;

5. To the extent not otherwise provided by law, upon the signing of this order, the

parties shall comply with 15 U.S.C. § 78u-4(b)(3)(C), specifically, “unless otherwise ordered by

the court, any party to the action with actual notice of the allegations contained in the complaint

shall treat all documents, data compilations (including electronically recorded or stored data), and

tangible objects that are in the custody or control of such person and that are relevant to the

allegations, as if they were the subject of a continuing request for production of documents from

an opposing party under the Federal Rules of Civil Procedure;”

6. Lead plaintiff shall file and serve a consolidated complaint no later than sixty (60)

days after his or her appointment as lead plaintiff which shall be the operative complaint in the

consolidated action and which shall supersede any other complaints filed in and/or transferred to

this court.  The defendants shall not be required to answer or otherwise respond to, and are

hereby expressly relieved from answering or otherwise responding to, each of the individual

complaints in the above-captioned actions;

7. Defendants shall have sixty (60) days after filing and service of the consolidated

complaint to answer or otherwise respond to the consolidated complaint;

8. If defendants move to dismiss the consolidated complaint, lead plaintiff’s

opposition papers shall be filed within sixty (60) days of filing and service of the motion to

dismiss; and



9. Defendants’ reply papers shall be filed within forty-five (45) days of service of

lead plaintiff’s opposition papers.

             Dated this 14th day of September, 2006.      

BY THE COURT:

Honorable Paul G. Cassell

United States District Court Judge



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

BRIAN ROFFE, On Behalf of Himself and

All Others Similarly Situated, 

Plaintiff, ORDER GRANTING MOTION AND

STIPULATION TO CONSOLIDATE

vs.

NPS PHARMACEUTICALS, INC., N.

ANTHONY COLES, MORGAN R.

BROWN, JUERGEN LASOWSKI and

GERALD J. MICHEL, 

Case No. 2:06cv00570

Defendants.

Based on the Motion and Stipulation to Consolidate Related Actions, and to Set Schedule

for Filing Consolidated Complaint and Briefing Certain Motions filed by the parties in actions

2:06CV00570 PGC, 2:06CV00597 TS, 2:06CV00647 DB, 2:06CV00648 BSJ, and 2:06cv00699

TS, and good cause appearing therefor,

IT IS HEREBY ORDERED that:

1. The following actions be consolidated for all purposes, including pretrial

proceedings, trial, and appeal, pursuant to Rule 42(a) of the Federal Rules of Civil Procedure and

Rule 42-1 of the Rules of Practice of this District:



Abbreviated Case Name Case No. Date Filed

Roffe v. NPS Pharmaceuticals, Inc. 07/12/062:06CV00570 PGC

Baird v. NPS Pharmaceuticals, Inc. 07/20/062:06CV00597 TS

Leventhal  v. NPS Pharmaceuticals, Inc. 08/04/062:06CV00647 DB

Skubella v. NPS Pharmaceuticals, Inc. 08/04/062:06CV00648 BSJ

McCormick v. NPS Pharmaceuticals, Inc. 08/21/062:06cv00699 TS

2. The caption of these consolidated cases shall be “In re NPS Pharmaceuticals, Inc. 

Securities Litigation” and the files of this action shall be maintained in one file under Master File

No. 2:06CV00570 PGC.  Any other actions now pending or hereafter filed in this District which

arise out of the same facts and claims as alleged in these related actions shall be consolidated for

all purposes, if and when they are brought to the court’s attention and the court accepts the

transfer and approves consolidation;

3. Every pleading and other filing in the consolidated actions, or in any separate

action included herein, shall bear the following caption:

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

IN RE NPS PHARMACEUTICALS, INC.

SECURITIES LITIGATION,

This Document relates to:

Master File No. 2:06CV00570 PGC

(Consolidated with 2:06CV00597 TS,

2:06CV00647 DB,  2:06CV00648 BSJ and

2:06cv00699 TS)

4. When a pleading is intended to apply to all actions governed by this order, the

words “All Actions” shall appear immediately after the words “This Document Relates to:” in

the caption set out above.  When a pleading is intended to apply only to some, but not all, of the

consolidated actions, this court’s docket number for each individual action to which the paper is



intended to be applicable and the last name of the first-named plaintiff in said action shall appear

immediately after the words “This Document Relates to:” in the caption described above;

5. To the extent not otherwise provided by law, upon the signing of this order, the

parties shall comply with 15 U.S.C. § 78u-4(b)(3)(C), specifically, “unless otherwise ordered by

the court, any party to the action with actual notice of the allegations contained in the complaint

shall treat all documents, data compilations (including electronically recorded or stored data), and

tangible objects that are in the custody or control of such person and that are relevant to the

allegations, as if they were the subject of a continuing request for production of documents from

an opposing party under the Federal Rules of Civil Procedure;”

6. Lead plaintiff shall file and serve a consolidated complaint no later than sixty (60)

days after his or her appointment as lead plaintiff which shall be the operative complaint in the

consolidated action and which shall supersede any other complaints filed in and/or transferred to

this court.  The defendants shall not be required to answer or otherwise respond to, and are

hereby expressly relieved from answering or otherwise responding to, each of the individual

complaints in the above-captioned actions;

7. Defendants shall have sixty (60) days after filing and service of the consolidated

complaint to answer or otherwise respond to the consolidated complaint;

8. If defendants move to dismiss the consolidated complaint, lead plaintiff’s

opposition papers shall be filed within sixty (60) days of filing and service of the motion to

dismiss; and



9. Defendants’ reply papers shall be filed within forty-five (45) days of service of

lead plaintiff’s opposition papers.

             Dated this 14th day of September, 2006.      

BY THE COURT:

Honorable Paul G. Cassell

United States District Court Judge





IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

BRIAN ROFFE, On Behalf of Himself and

All Others Similarly Situated, 

Plaintiff, ORDER GRANTING MOTION AND

STIPULATION TO CONSOLIDATE

vs.

NPS PHARMACEUTICALS, INC., N.

ANTHONY COLES, MORGAN R.

BROWN, JUERGEN LASOWSKI and

GERALD J. MICHEL, 

Case No. 2:06cv00570

Defendants.

Based on the Motion and Stipulation to Consolidate Related Actions, and to Set Schedule

for Filing Consolidated Complaint and Briefing Certain Motions filed by the parties in actions

2:06CV00570 PGC, 2:06CV00597 TS, 2:06CV00647 DB, 2:06CV00648 BSJ, and 2:06cv00699

TS, and good cause appearing therefor,

IT IS HEREBY ORDERED that:

1. The following actions be consolidated for all purposes, including pretrial

proceedings, trial, and appeal, pursuant to Rule 42(a) of the Federal Rules of Civil Procedure and

Rule 42-1 of the Rules of Practice of this District:



Abbreviated Case Name Case No. Date Filed

Roffe v. NPS Pharmaceuticals, Inc. 07/12/062:06CV00570 PGC

Baird v. NPS Pharmaceuticals, Inc. 07/20/062:06CV00597 TS

Leventhal  v. NPS Pharmaceuticals, Inc. 08/04/062:06CV00647 DB

Skubella v. NPS Pharmaceuticals, Inc. 08/04/062:06CV00648 BSJ

McCormick v. NPS Pharmaceuticals, Inc. 08/21/062:06cv00699 TS

2. The caption of these consolidated cases shall be “In re NPS Pharmaceuticals, Inc. 

Securities Litigation” and the files of this action shall be maintained in one file under Master File

No. 2:06CV00570 PGC.  Any other actions now pending or hereafter filed in this District which

arise out of the same facts and claims as alleged in these related actions shall be consolidated for

all purposes, if and when they are brought to the court’s attention and the court accepts the

transfer and approves consolidation;

3. Every pleading and other filing in the consolidated actions, or in any separate

action included herein, shall bear the following caption:

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

IN RE NPS PHARMACEUTICALS, INC.

SECURITIES LITIGATION,

This Document relates to:

Master File No. 2:06CV00570 PGC

(Consolidated with 2:06CV00597 TS,

2:06CV00647 DB,  2:06CV00648 BSJ and

2:06cv00699 TS)

4. When a pleading is intended to apply to all actions governed by this order, the

words “All Actions” shall appear immediately after the words “This Document Relates to:” in

the caption set out above.  When a pleading is intended to apply only to some, but not all, of the

consolidated actions, this court’s docket number for each individual action to which the paper is



intended to be applicable and the last name of the first-named plaintiff in said action shall appear

immediately after the words “This Document Relates to:” in the caption described above;

5. To the extent not otherwise provided by law, upon the signing of this order, the

parties shall comply with 15 U.S.C. § 78u-4(b)(3)(C), specifically, “unless otherwise ordered by

the court, any party to the action with actual notice of the allegations contained in the complaint

shall treat all documents, data compilations (including electronically recorded or stored data), and

tangible objects that are in the custody or control of such person and that are relevant to the

allegations, as if they were the subject of a continuing request for production of documents from

an opposing party under the Federal Rules of Civil Procedure;”

6. Lead plaintiff shall file and serve a consolidated complaint no later than sixty (60)

days after his or her appointment as lead plaintiff which shall be the operative complaint in the

consolidated action and which shall supersede any other complaints filed in and/or transferred to

this court.  The defendants shall not be required to answer or otherwise respond to, and are

hereby expressly relieved from answering or otherwise responding to, each of the individual

complaints in the above-captioned actions;

7. Defendants shall have sixty (60) days after filing and service of the consolidated

complaint to answer or otherwise respond to the consolidated complaint;

8. If defendants move to dismiss the consolidated complaint, lead plaintiff’s

opposition papers shall be filed within sixty (60) days of filing and service of the motion to

dismiss; and



9. Defendants’ reply papers shall be filed within forty-five (45) days of service of

lead plaintiff’s opposition papers.

             Dated this 14th day of September, 2006.      

BY THE COURT:

Honorable Paul G. Cassell

United States District Court Judge



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

WILLIAM CHASE WOOD, et al.,

Plaintiffs, ORDER GRANTING PRO HAC
VICE ADMISSION OF WINDLE
TURLEY, LORI WATSON AND T.
NGUYEN

vs.

WORLD WIDE ASSOCIATION OF
SPECIALTY PROGRAMS AND
SCHOOLS, INC., et al.,

Case No. 2:06-CV-708 TS

Defendants.

It appearing to the Court that Petitioners meet the pro have vice admission

requirements of D.U.Civ.R 83-1.1(d), the Motions for the Admission pro hac vice in the

United States District Court, District of Utah filed by Windle Turley, Lori Watson, and T.

Nguyen are GRANTED. 

DATED  September 18, 2006.

BY THE COURT:

___________________________________
TED STEWART
United States District Judge
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